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Article 301.3 of the Spanish Criminal Code punishes money laundering if the facts prove serious
imprudence with the imprisonment of six months to two years and a fine triple the amount. This
classification is controversial because of doubts surrounding typical scope which requires clarification of
interpretation criteria regarding the duty of care required and the active subject. Although the violation
of administrative regulations can serve as an orientation parameter, there is no automatism in this
regard.
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INTRODUCTION

Article 301.3 of the Criminal Code punishes money laundering, if the acts are committed for serious
recklessness, with a prison sentence of six months to two years and a fine of two to three times the fine.
The reckless money laundering offense type was introduced by LO 8/1992 dated December 23rd, and it is
undoubtedly a controversial matter to what extent an eminently intentional offense may be committed
recklessly without violating basic principles.

As the specialized doctrine emphasizes, this is a figure not considered by the UN conventions on the
matter, such as the 1988 Vienna Convention, the 2000 Palermo Convention or the Merida Convention
from 2003, only stating that States can adopt more severe complementary measures. In the 1990
Strasbourg Convention and the 2005 Warsaw Convention of the Council of Europe, on the other hand,
there is an interest towards the criminalization of forms of "potential knowledge" regarding the origin of
goods, but on an optional basis. An exception to the general trend is also the OAS Model Regulations on
Money Laundering Offenses.

OFFENSE TYPE STRUCTURE
Referral Technique from Article 301.3 Criminal Code to Paragraphs 1 and 2 of the Same Precept

Critical Elements
a) Formal compliance with article 12 of Criminal Code
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In Fabian’s Opinion, article 301.3 of Criminal Code only complies formally with article 12 Criminal
Code, according to which "reckless actions and omissions shall only be punished when expressly
provided by law", but at the cost of assigning to the legal operator the obligation to make an interpretative
effort similar to that required by the general clauses.

b) Concerns about typical scope

In addition, it is worth asking what elements of the objective offense type of the money laundering
intentional offense are classified recklessness: Only about the awareness of the illicit origin or also about
the actual acts of conversion, transmission, and so on of the goods? The prevailing doctrine focuses on the
first aspect rather than the second one. Fabidn considers in this regard that the formulation of article 301.3
in such generic terms would make it possible to understand that recklessness is also projected on one's
own conduct, so that "we could imagine that this precept also punishes those who, for example,
unintentionally perform -but violate their objective duty of care- acts of conversion or transmission of
goods of fraudulent origin; or also those who, being guarantors, negligently breach their inherent
supervision duties and do not prevent them from occurring".

c) Limitation of the possibility of the reckless implementation of some laundering methods in article
301.1 of the Criminal Code, which involves a specific willful intent to conceal the fraudulent
origin of goods.

It has been said that article 301.1 is suitable as a basis for reckless money laundering, although this
would not mean an essential restriction of the punishable scope, since the conduct described therein are
not "an attempt of article 301.2”.

However, from a different perspective, it is stated that in fact it is not a matter of the perpetrator
acting carefully, but of omitting reckless behaviour in the same sense as that demanded to the malicious
conduct. Therefore, for Calderon, what must be taken into consideration is that the individual to whom
the rule of determination is addressed must not perform acts that exceed the permitted level of risk and
that such exceedance is reflected in the result.

If this line of reasoning is followed, a good part of the problems that have to be faced in this thorny
matter are resolved, as from this dogmatic consideration of recklessness - which would in any case have
to be subjected to further checks - it is concluded that "in the reckless offense there is no particular
objective duty of care", but that the objective offense type is fulfilled when the level of risk legally
disapproved for the legal good is exceeded, as also happens in the case of intentional offense types.

Required Duty of Care and the Perpetrator
Delimitation from Above: Possible Criminal Intent

Its existence is generally admitted by doctrine and jurisprudence, which has considered it compatible
with the expressions "knowing" and "knowingly". This is equivalent to, as Blanco states, "knowledge is
confirmed when the author has been able to represent to himself the possibility of unlawful origin".

In this context, the Supreme Court uses the building of "willful blindness", according to which a
person would act by ignoring the elements of the objective offense type, but having the power and duty to
know them. In these cases, the option of recklessness for breach of a duty of care is easily applicable, but
also the option of possible criminal intent when the probability that the goods in question have a criminal
origin is very high. However, considering that the administrative regulation establishes duties of
examination and investigation, whose infraction may give rise to cases of recklessness or possible
criminal intent, the possibility of generating an intermediate imputation structure that appeals to willful
blindness in the strict sense is discussed.

The exposed jurisprudential doctrine is reiterated in the recent STS 970/2016, dated December 21st,
from which we obtained the following extract:
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“Regarding the willful intent in the offense of money laundering, Ruling 1349/2005, of
November 17th is pronounced, in which it is declared that the willful intent of the
perpetrator is specified in the intention to carry out the typical action consisting in the
acquisition, conversion or transmission of goods coming from criminal acts, in this case
against public health, with the purpose of concealing their origin. And that the knowledge
of the unlawful origin of the goods used in the acquisition, is a subjective element of the
offense that can be normally established through a process of induction, which does not
imply presumption, but its accreditation according to the logical rules from proven facts.
Doctrinally called inference judgments, they arise from external facts and are subject to
challenge when their conclusion is not logical or inconsistent with the principles of
science or experience.”

In Ruling 33/2005, dated January 19th, it is expressed that a direct willful intent is not
required, just the possible criminal intent, or even it is enough to place oneself in the
willful blindness position, that means, whoever, being able and having to know the nature
of the act or collaboration that is being requested, keeps in a situation of not being
willing to know, but nevertheless collaborates, is entitled to the penal consequences
arisen from acting illegally (SSTS, 236/2003 dated February 17th, 628/2003 dated April
30th or 785/2003 dated May 29th).

Regarding money laundering committed as a result of recklessness, Ruling 1034/2005,
dated September 14th, states that in the subjective offense type is replaced the intellectual
element of knowledge with the subjective element of serious recklessness. /n this offense
type, it is not necessary for the perpetrator to know the origin of the goods, but rather,
due to the circumstances of the case, it is important that he/she would be able to know
them only by observing the precautions proper to his/her activity and, nevertheless, has
acted outside such precautions or by failing to observe the duties of care that were
required of him/her and those that, even in certain forms of action such as the one we are
analyzing in this paper, imposed regulations on him/her to find out the origin of the goods
or to abstain from operating on them when their origin is not clearly established.

In the offense types provided for in our Code, responsibility is incurred even by those
who act with willful blindness, answering in some cases by way of possible criminal
intent, and in others by negligence. And this happens both if there is representation,
considering the perpetrator that the criminal origin of the goods is possible and, despite
this, he/she acts trusting that the action or masking of their origin will not take place, and
when there is no such representation, that is to say, that the possibility of a money
laundering offense is not foreseen, but the existence of indications revealing the unlawful
origin of the money should have been appreciated. There is a duty to know, which makes
it impossible to ignore suspicious circumstances (STS 1257/2009, de 2-12)».

Delimitation from Below: Reckless Negligence

It is difficult to distinguish between reckless negligence and slight negligence, especially in the case
of private individuals who are not subject to specifically assessed duties of care, as is the case with
reporting entities bound by Law 10/2010 on the prevention of money laundering and the financing of
terrorism. As it could not be otherwise, the judgement must give sufficient and clear reasons for the
decision taken.

CALDERON has stated that it would be preferable to simply talk about recklessness and that, in any
case, when measuring seriousness two aspects must be considered, one qualitative and the other
quantitative. In the first case, it would be an excessively unthinking conduct, which occurs because the
perpetrator has ignored the circumstances that would have prevented the result. With regard to the second
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one, it should be considered the degree of possibility that the perpetrator had to avoid the occurrence of
the result.

Common or Special Offense?

If the delimitation of "duty of care" depends in each case on whether or not it is a "reporting entity",
the question of whether we are dealing with a common or special offense is essential.

The special offense theory is based on the fact that a duty of care in relation to the protection of the
legal property of article 301.3 CP does not apply to all citizens in general, but only to "reporting entities"
and, on the other hand, it is argued that the opposite would violate the taxativity principle.

The problem that arises from this for citizens who are not reporting entities is that they would only be
affected by a possible criminal intent imputation, when, as FABIAN warns us, "if there were rules of care
applicable to them, perhaps their conduct could have been described as reckless".

If we followed this point of view, the preventive regulation's role in the delimitation of duty of care
would be of extreme importance, given that the offense type application would in reality depend on the
framework delimited by it, inasmuch as the adoption or non-adoption of the measures indicated therein
will in turn indicate the exceeding of the permitted level of risk that objectively imputes the offense type
realization. In fact, it has been stated that "the most relevant political-criminal function of the BdeC
reckless type is to operate as a legal-criminal reinforcement of the duties of cooperation to be performed
by professionals, managers and employees of the private sector. In this sense, the administrative law
would operate essentially as an execution law of the type of criminal offense.

A general distinction can be made between customer due diligence duties, the duty to report
suspicious transactions to the State, the duty to refrain from carrying out suspicious transactions, the duty
of confidentiality or the prohibition on disclosing to the customer or to third parties that the State has been
informed or that a transaction is under investigation and the duty to keep documents required in
compliance with the duty of due diligence to the customer and concerning the business and transactions
conducted, and the establishment of internal control policies and procedures to ensure compliance with
the aforementioned duties.

However, such restriction is not deduced from the precept of the Criminal Code, consequently a part
of the doctrine finds it applicable on the basis of a breach of the duty of care determined by the inadequate
adaptation of the conduct to the normal intelligence criterion according to the rules of logic and
experience. In fact, the prohibition's scope does not exclude individuals, but, as DIAZ MAROTO warns,
article 301.3 makes no reference to the perpetrator, so it would have to be accepted that it constitutes an
offense subtype that can be committed by anyone, given that, in addition, the intentional types to which
the reckless person refers are common offenses.

Notwithstanding to the fact that it seems logical that those "called" to commit this type of money
laundering are reporting entities, as long as the legislator does not reform the offense type to expressly
define it as a "special offense type", any citizen can commit it. This is also understood in case law, as an
example of the aforementioned STS 970/2016 dated December 21st, in which it can be read:

«And despite the existing divergences regarding the doctrine, it can be concluded that the case
provided for in article 301.3 of the Criminal Code is a common offense, so that it can be committed by
any citizen, to the extent that he/she acts in the absence of the socially required care to avoid damage to
the protected legal property. Our recent Ruling 749/2015 dated November 13th emphasized that article
301.3 does not make any reference to the perpetrator, so it must be accepted that it constitutes an offense
subtype that can be committed by any individual. Since the intentional offense types to which the reckless
refers are common types, not expressly differentiated by the legislator, it is not congruent to categorize
the reckless modality as a special offense, so that this offense need not be committed exclusively by those
on whom the law imposes money laundering prevention measures, but can be committed by any private
individual who must be more careful in the handling of funds, given the fact that the money could come
from a criminal activity.

Once the previous doctrine has been applied to the analyzed case, it is not possible to ignore the
motive. The judgment at first instance describes conduct which, although the court does not classify as
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possible criminal intent, it does consider to be reprehensible by negligence, considering that the appellant
could easily have been represented that criminal funds could be used and its origin would be concealed.
Facing an appeal that is argumentatively fluctuating between two situations that are absolutely
incompatible, since she affirmed both that the appellant's action to constitute a company is a neutral act
(which, considered in isolation, did not allow him to perceive the disruption risk to the legal property),
and that she believed in the legitimacy of Rogelio's business, (thus demonstrating that he knew all the
business reality that surrounded the constitution of the Bell Brogit entity), the fact is that the reality on
which the judgment at first instance is based allows us to appreciate in his actions a serious and profound
neglect of the revealing signs that a money laundering conduct could be carried out".

Non-compliance of Administrative Rules and Reckless Type

There is no automatism between non-compliance with administrative regulations and the offense type
execution. In this regard, FABIAN indicates that "neither the mere infraction of administrative regulations
necessarily represents an assumption of reckless money laundering, nor the scrupulous compliance of
each and every one of them guarantees -as long as we accept the questionable conclusion reached by the
Supreme Court in a recent pronouncement- that a reporting entity cannot be condemned for this offense,
given that the duties contained in the preventive regulations are eminently formal". Concerning the first
part of this statement, no major objections seem to be expressed. In this sense, CALDERON states that, in
fact, "not every predictability produced by an attack on a legal property is typical", but that it must be
verified that certain limits have been crossed: e.g. there is no offense definition when the perpetrator has
not created a legally relevant danger, in the same way that whoever acts assuming that others will comply
with their duties by virtue of the principle of trust does not infringe the rule. This is because non-
compliance with the standard is limited to individual avoidability or personal compliance with the
prohibition. On the other hand, the second part would be highly problematic, since under the theory of
neutral acts, a professional who scrupulously complies with the rules of prevention should not have to
answer criminally.
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